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age Co., Eb. 24 (D. C. 1916) 231 Fed. 365. The latter is confined to the 
American courts, but see The Annette & The Bora, supra, and is an 
outgrowth of the rule that United States Government property is not 
exempt from process unless in the actual possession of its ofiicers. See 
The Davis (1869) 77 U. S. 15. But, although this rule rests upon a 
different basis from the immunity of foreign governments, see The 
Davis, supra; the court in Long v. The Tampico (D. C. 1883) 16 Fed. 
491 extended it to the latter. Down to The Attualita, supra, all the 
cases were decided upon the ground that the property had not been 
delivered to the foreign government and in no case had it yet come 
into public use. But The Attualita, supra, squarely held actual posses- 
sion necessary irrespective of public use. Since a vessel engaged in 
public service, though not in actual possession of the government 
agent, is no less an instrumentality of sovereignty, the doctrine of 
The Attualita, supra, seems unsound, see The Brrisos (H. C. J. Adm. 
Div. 1917) Lloyd's List, Oct. 24, 1917, p. 5-8; The Messicano (1916) 
32 L. T. R. 519; The Broadmayne (0. C. A. 1916) 64, 70; The Luigi 
(D. C. 1916) 230 Fed. 493, and the principal case, in repudiating it and 
applying the test of a public use, seems more in accord with the reason 
for the immunity and is a return to better established principles of 
international law. Of. 2 Moore, op. cit. § 258. 

Limitation op Actions— Alien Enemy— Disability.— The plaintiff, a 
German bank, was the endorsee of demand promissory notes drawn by 
defendants before the war. From the declaration of war until the 
government granted a license, the plaintiff was unable to bring suit. 
Held, the Limitation Act bars recovery. Once the time has begun to 
run under the Act, no subsequent disability to sue stops it. Deutsche 
Asiatesche Bank v. Hira Lall Burdham & Sons (1918) Txii I Calcutta 
Weekly Notes 157. 

The sovereign's right to confiscate the debts of alien enemies during 
war was so frequently exercised down to the year 1737, 1 Kent, Comm. 
(14th ed.) § 62, that the question of providing for payment upon the 
restoration of peace did not arise. After that time it does not appear 
to have been decided in England, except by way of dictum, that a limi- 
tation act runs against an alien enemy during a period of disability. 
See De Wahl v. Braun (1856) 25 L. J. C. L. 343; Page, War & Alien 
Enemies (2nd ed.) 84, and this dictum has been criticized. Chadwick, 
Foreign Investments in War, 20 Law Quar. Rev. 167. The American 
courts have construed limitation acts broadly in favor of disabled 
suitors so as to allow the time of disability to be deducted from the 
period limited for the commencement of the action, United States v. 
Wiley (1870) 78 IT. S. 508; notwithstanding the acts made no provision 
for the contingency of war, and although the disability did not exist 
when the cause of action accrued. Hanger v. Abbott (1867) 73 IT. S. 
522; Wall v. Bolson (S. C. 1820) 2 Wott. & M. *98; contra, Winn's 
Succession (1881) La. Ann. 1392. The acts of many Am erican juris- 
dictions provide that the time of continuance of war after the cause of 
action accrues shall be excluded in determining the period limited for the 
commencement of actions when the right of action and the disability 
coexist. N. T. Code Civ. Proc. §§ 404, 408; cf. Mass. Rev. Laws, 1902, 
c. 202, § 8; Huberich, Trading with the Enemy 317-20. But, in the 
instant case, the plaintiff's right of action on the demand note preceded 
his disability, Wood, Limitations (3rd ed.) § 124, and, by the Limita- 
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tion Act concerned, once the period "runs it shall continue to run not- 
withstanding any subsequent disability or inability". Indian Limita- 
tion Act IX, Sec. 9. Alien enemies are not exempt from this section 
of the Act, and, unless there is an express provision in the Act in favor 
of persons under disability, it runs against them as against all others. 
See Kendal v. United States (1882) 107 U. S. 123, 125; Vance v. Vance 
(1882) 108 U. S. 514, 521; M'lver v. Bagan (1817) 15 U. S. 25, 29, so 
that, on this construction the instant case merits support. Some 
courts, however, have taken the view that a peaceful resident alien 
enemy is not under a disability and may sue, The Oroya (D. C. 1919) 
255 Fed. 132; Arndt-Ober v. Metropolitan Opera Co. (IT. T. 1918) 182 
App. Div. 513; Hall, International Law (6th ed.) 388; despite the fact 
that to allow a state's enemies to recover against its nationals is recog- 
nized to be bad policy. See Robinson v. International Ins. Co. of 
Mannheim (1915) 1 K. B. 155. In jurisdictions taking this view, there 
is no reason for suspending the" operation of the statute. But, the 
policy behind these cases would favor an interpretation of limitation 
acts to prevent their operation against alien enemies during the period 
of disability, if such exists. In this way, the government may protect 
its interest and at the same time preserve the alien enemies' rights. 
Wall v. Bobson, supra, 503 ; Hanger v. Abbott, supra. Under the inter- 
pretation, however, given to the statute in the instant ease, the result 
reached followed as a matter of course. 



Negligence — Degrees op Care — Railroads. — The plaintiff was injured 
while a passenger on the defendant's street car. The lower court 
charged the jury that if the defendant was a common carrier, it was 
held to the highest degree of care and diligence consistent with the 
mode of conveyance employed. On exception to this charge, held, it 
was prejudicial. Union Traction Co. of Ind. v. Berry (Ind. 1919) 121 
E". E. 655. 

The early view that Roman law recognized three degrees of care, 
Smith, Negligence (2nd ed.) 11, has been generally disproved, so that 
it is now accepted that there were but two standards. Sherman, Roman 
Law in the Modern World, 297. These were ordinary care, depending 
upon what a reasonably prudent man would exercise under the circum- 
stances, and extraordinary care. Windscheid Pandekten § 265, n. 8. 
Most common law jurisdictions, however, have followed the earlier and 
erroneous interpretation of the Roman law, and have adopted three 
standards of care, slight, ordinary and extraordinary. Astin v. Chicago 
etc. B. R. (1910) 143 Wis. 477, 128 N. W. 265; see New York Cent. 
R. B. v. Lochwood (1873) 84 U. S. 357. In accordance with this doc- 
trine, many courts have held a common carrier of passengers liable to 
use the utmost care in the operation of the road. Illinois Cent. R. R. 
v. Kuhn (1901) 107 Tenn. 106, 64 S. W. 202, and the cases there cited. 
That the rule is not based on any contractual obligation of a carrier 
to use the highest degree of care is apparent from the fact that, except 
by statute, John v. Northern Pac. B. R. (1910) 44 Mont. 18, 111 Pac. 
633, a railroad is under the same obligation to use care toward a 
gratuitous as toward a passenger for hire. See Indianapolis Trac- 
tion Co. v. Klentschy (1906) 167 Ind. 598, 79 N. E. 908; cf. Murphy's 
Hotel v. Cuddy's Adm'r. (Va. 1919) 97 S. E. 794. It is submitted that 
a classification of care into degrees is nothing more than an artificial 
and cumbersome way of expressing the rule that the precautions 



